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No. 11,977 


WILLIAM S. ABERNETHY and 
JANE R. ABERNETHY, Petitioners 

vs. 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent. 


On Petition for Review of the Decision of the Tax Court of the 

United States 


BRIEF FOR PETITIONERS 


JURISDICTIONAL STATEMENT 

This case originated in the Tax Court of the United 
States. The Commissioner mailed the taxpayers a ninety- 
day letter and taxpayers appealed to the Tax Court in due 
time. The facts giving the Tax Court jurisdiction are 
stated in the petition filed in that Court (App. 2). The de¬ 
cision of the Tax Court was rendered June 11,1953. 
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Petition for review by this Court was timely filed Sep¬ 
tember 2, 1953. 

This Court has jurisdiction pursuant to the provisions 
of Sections 1141 and 1142 of the Internal Revenue Code 
(26 USCA 1141 and 1142). The petitioners are citizens 
of the United States and residents of Montgomery County, 
Maryland. Pursuant to the provisions of Section 
1141 (b) (2) of the Internal Revenue Code (26 USCA 
1141 (b) (2)), it has been stipulated in writing that the 
decision of the Tax Court may be reviewed by the United 
States Court of Appeals for the District of Columbia 
Circuit (App. 24). 

STATEMENT OF THE CASE 

The facts are stipulated (App. 14) and may be sum¬ 
marized as follows: 

On May 4, 1941, William S. Abernethy, one of the peti¬ 
tioners herein, resigned as pastor of Calvary Baptist 
Church and Congregation, of Washington, D. C., effective 
December 31, 1941. He vras then sixty-nine years of age, 
had served as pastor of said Church for twenty years, and 
felt that he was no longer physically able to perform the 
arduous duties of a pastor for so large a congregation, 
said Church at that time having a membership of over 
three thousand members. Since his retirement he has per¬ 
formed no official duties for said Church and was not ex¬ 
pected to do so. 

When he retired, the trustees of the Church recommended 
to the membership of the Church that the “church give 
Dr. and Mrs. Abernethy, as a token of its gratitude and 
appreciation, one-half year’s salary ($3650), payable in 
instalments of $100 per month, beginning on January 1, 
1942.” (App. 15.) The Church unanimously approved the 
recommendation of the trustees and voted to pay Dr. and 
Mrs. Abernethy $3650.00, payable in instalments of $100.00 
a month, beginning January 1,1942. (App. 16.) 
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Since the payments were for a limited period, the 
trustees of the Church recommended that the Church con¬ 
tinue to pay the sum of $100.00 a month to Dr. William S. 
Abernethy. In accordance with this recommendation, the 
members of the Church and Congregation, at a meeting held 
March 1, 1944, adopted the following resolution: 

“Resolved, That, in accordance with the recom¬ 
mendation of the Board of Trustees of this Organiza¬ 
tion, the treasurer of this Organization be, and hereby 
is, authorized and directed to pay to Reverend W. S. 
Abernethy, D. D., Pastor Emeritus of this Church, for 
and during his lifetime, the sum of one hundred 
dollars ($100.00) a month, in appreciation of his long 
and faithful services to Calvary Baptist Church .’* 
(App. 16.) 

The Church continued to pay Dr. Abernethy $100.00 a 
month until the month of May, 1947, at which time the pay¬ 
ments were increased to $200.00 a month by action taken 
at a meeting of the members of Calvary Baptist Church 
and Congregation held March 12, 1947. ' (App. 17.) 

The Deputy Commissioner of Internal Revenue, upon 
application to the Commissioner for a ruling, held that the 
payments made by the Church to petitioners in 1942 
were taxable (App. 23), and relying on this ruling 
the petitioners paid the tax on payments received from the 
Church until the year 1949. During the year 1949 the 
United States Circuit Court of Appeals, Fifth Circuit, 
decided in a case in which the facts are substantially 
identical with the instant case (Scholl v. Commissioner, 
174 F. 2d 893), that the Commissioner was in error. In 
their return for 1949 the petitioners disclosed the payments 
but they were not included as part of their taxable income. 
The Commissioner refused to follow the Scholl case and 
made a deficiency assessment against petitioners of $202.14, 
and his action was sustained by the Tax Court. 
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STATEMENT OF POINTS 

The Tax Court erred in holding that voluntary and 
gratuitous payments made in 1949 by Calvary Baptist 
Church and Congregation to petitioner, William S. 
Abernethy, a former pastor of the Church, were taxable 
income to the petitioners. 

SUMMARY OF ARGUMENT 

The sole issue in this case is whether payment of 
$2,400.00 made to the petitioner, William S. Abernethy, in 
1949 by Calvary Baptist Church and Congregation was a 
gift or taxable income. 

(a) Upon the resignation of Dr. Abernethy as pastor of 
Calvary Baptist Church on December 31,1941, after having 
served as pastor of the Church for twenty years, the 
Church voted Dr. and Mrs. Abernethy a gift of $3,600.00 
payable in monthly installments of $100.00 each. This was 
the beginning of the payments now in question. The 
original payments were designated by the trustees of the 
Church as a “gift to Dr. and Mrs. Abernethy as a * * * 
token of gratitude and appreciation.” Mrs. Abernethy had 
never been an employee of the Church. 

(b) The Church, on March 1,1944, voted to continue the 
payments during the life of Dr. Abernethy, and on 
March 12, 1947, increased the payments to $200.00 a 
month “until further action * * * of the Church.” 

(c) The Deputy Commissioner of Internal Revenue, 
upon application to the Commissioner for a ruling, held 
that the payments made to petitioners in 1942 were taxable 
as income. Pursuant to this ruling, the petitioners paid 
the tax on the payments received from the Church until the 
year 1949. On June 3, 1949, the United States Circuit 
Court of Appeals, Fifth Circuit, decided in a case in which 
the facts are substantially identical with the instant case 
(Schall et al. v. Commissioner, 174 F. 2d 893) that the 
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Commissioner was in error. Relying on this decision, the 
petitioners, in their return for 1949, disclosed the payments 
received in that year, but did not include them in their tax¬ 
able income. 

(d) All of the before mentioned payments, including the 
payments made in 1949, were without consideration and 
vrere voluntary gifts on the part of the Church and for 
which no services were performed or intended to be per¬ 
formed, and payments are subject to termination at any 
time by the Church. In other words, Dr. Abernethy has no 
vested right in the continuation of the payments and no 
legal right to demand payment. He had long since been 
paid in full for services rendered, hence the payments 
received in 1949 constituted a gift and are not taxable as 
income. 


ARGUMENT 

The facts in this case are almost identical with the facts 
in the case of Scholl et al. v. Commissioner of Internal 
Revenue, 174 F. 2d 893. It appears in that case that Dr. 
Charles Schall resigned as pastor of Wayne Presbyterian 
Church on account of ill health, after having served in that 
capacity for eighteen years. At a meeting of the congre¬ 
gation of the Church the following resolution was adopted: 

“Whereas the pastor of this Church, Rev. Dr. Charles 
Schall, has become incapacitated for the further serv¬ 
ice as pastor and has requested the Congregation to 
join in a petition to Chester Presbytery to dissolve the 
pastoral relation; and 

“Whereas the Congregation moved by affectionate 
regard for him and gratitude for his long and valued 
ministry among them, desire that he should continue 
to be associated with them in an honorary relation; 

“Now, Therefore, Be It Resolved that, effective upon 
formal dissolution by Presbytery, Rev. Charles Schall 
be constituted Pastor Emeritus of this church with 
salary or honorarium amounting to Two Thousand 
Dollars ($2000.) annually, payable in monthly install- 
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merits, with no pastoral authority or duty, and that 
the Session of this Church be requested to report this 
action to Presbytery.” 

The Court held unanimously that the payments to Dr. 
Schall were gifts and were not taxable income. Referring 
to the case of Bogardus v. Commissioner , 302 U. S. 34, 58 
S. Ct. 61, the Court said: 

“Where, as here, all the facts and circumstances 
surrounding the adoption of the resolution clearly 
prove an intent to make a gift, the mere use of the 
terms ‘salary’ and ‘honorarium’ do not convert the 
gift into a payment for services.” 

The Bogardus case supra involved the question as to 
whether payment of $10,000.00 to the taxpayer was a gift. 
The payment was part of a distribution, aggregating over 
$600,000.00, made by the Unopco Corporation at the 
instance of its stockholders to petitioner and others who 
had theretofore rendered service as employees or in some 
other capacity to the Universal Oil Products Company. 
The contention of the Commissioner was that the Unopco 
stockholders had benefited by the former services of the 
recipient. The Court said: 

“Because the Unopco stockholders had benefited by 
the past services of the recipients, it by no means 
follows that the distribution in question was not a 
gratuity. 

• • • • * 

“The resolutions, which employ the word ‘bonus,’ 
were adopted to carry into effect the will of the stock¬ 
holders expressed at their meeting. What occurred at 
that meeting, as we have already said, indicated their 
clear intention to make gifts. And since intention 
must govern, we must consider the word used in the 
light of the intention. 

• • • • # 

“Some stress is laid on the recital to the effect that 

the bounty is bestowed in recognition of past loyal 
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services. But this recital amounts to nothing more 
than the acknowledgment of an historic fact as a reason 
for making the gifts. A gift is none the less a gift 
because inspired by gratitude for the past faithful 
service of the recipient.” 

In the case of Robertson v. United States, 343 U. S. 711 
(72 S. Ct. 994), while the Supreme Court held that the pay¬ 
ment of a prize to the winner of a symphony music con¬ 
test was a discharge of a contractual obligation and not 
a gift, the Court used this significant language: 

“The case would be different if an award were made 
in recognition of past achievements or present 
abilities, or if payment was given not for services, see 
Old Colony Trust Co. v. Commissioner, 279 U. S. 716, 
730, 49 S. Ct. 499, 504, 73 L. Ed. 918, but out of 
affection, respect, admiration, charity or like im¬ 
pulses.” 

In Cunningham v. Commissioner, 3 Cir. 67 F. 2d 205, it 
appears that the taxpayer had served as president of a 
Canadian corporation at a salary of $15,000.00 a year. The 
stock of the company was purchased by Canadian interests 
and a new set of directors elected by the new owners. 
Thereupon, the president resigned. After his resignation 
the board passed the following resolution: 

“Resolved that in appreciation of Mr. Cunningham’s 
excellent guidance of this corporation through times of 
difficulty and depression a sum of $15,000 be, and is 
hereby, awarded to Mr. Cunningham as an honorarium, 
said sum to be payable forthwith.” 

The Court said, in holding the payment was a gift: 

“It is clear to us that the money was a gift, a volun¬ 
tary honorarium, and was freely given without any 
legal liability existing to necessitate such payment.” 

In Blair, Commissioner, v. Rosseter, 9 Cir. 33 F. 2d 286, 
the Court held that a payment of $50,000 to the president 
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of a corporation “in recognition of his able and successful 
direction of the affairs of the company during the past ten 
years’’ was a gift. 

The Court of Claims in Andrew W. Dewling v. The 
United States, 121 C. Cls. 635, held that annuities given by 
Act of Congress to certain employees of the Isthmian 
Canal Commission or the Panama Railroad Company on 
the Isthmus of Panama, based on salary previously paid, 
were not taxable. The Court said: 

“Both Acts were passed not to fulfill a legal obliga¬ 
tion, but as a token of gratitude for services faithfully 
rendered in an insect-infested, fever-ridden, tropical 
land. Legally, the Government owed them nothing. 
What it appropriated for them was a token of 4 the 
thanks of Congress’ for the services rendered.” 

CONCLUSION 

The cases cited in this brief show that three different 
Circuit Courts of Appeal, the Supreme Court of the United 
States and the Court of Claims sustain the position of 
petitioners. The Tax Court, without the citation of any 
authority, except a brief reference to the case of Bogardus 
v. Commissioner, 302 U. S. 34, decided otherwise, stating 
in so many words that it would not follow the decision in 
the Scholl case because, to quote from the opinion, “we are 
not convinced that our holding in the Scholl case was wrong 
notwithstanding the reversal thereof by the Circuit Court.” 

As was said in the Bogardus case, supra, “The statutory 
provisions involved are very plain and direct. Section 
22 (a) of the applicable revenue Act (45 Stat. 791) provides 
that ‘gross income,’ among other things, includes ‘com¬ 
pensation for personal service, of whatever kind and in 
whatever form paid.’ Subdivision (b) (3), immediately 
following, provides that ‘the value of property acquired by 
gift, bequest, devise or inheritance’ shall not be included 
in gross income and shall be exempt from taxation under 
the income-tax title.” 
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It is beyond dispute, as shown by the stipulation of facts, 
that the payments to Dr. Abemethy were without con¬ 
sideration other than love and affection, and were not com¬ 
pensation for “personal service” and therefore were not 
taxable, and the decision of the Tax Court should be 
reversed. 

Respectfully submitted, 

J. Barrett Carter, 

Denrike Building, 

Washington 5, D. C., 

Attorney for Petitioners . 
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JOINT APPENDIX 


1 Docket No. 33566 

William S. Abernethy and Jane R. Abernethy, 

Petitioners, 


v. 

Commissioner of Internal Revenue, Respondent. 
Appearances: 

For Petitioner: J. Barrett Carter, Esq. 

For Respondent: J. Nelson Anderson, Esq. 


Docket Entries 


1951 

Apr. 13—Petition received and filed. 
Fee paid. 


Taxpayer notified. 


Jun. 5—Copy of answer served on taxpayer, Washington, 



Jun. 11—Findings of fact and opinion rendered, Hill, 
Judge. Decision will be entered for the respond¬ 
ent. Copy served. 

Jun. 11—Decision entered, Hill, Judge, Div. 2. 


Sept. 2—Petition for review by U. S. Court of Appeals, 
District of Columbia Circuit, filed by taxpayer. 
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2 Filed April 13,1951 

Petition 

The above-named petitioners hereby petition for a rede- 
termination of the deficiency set forth by the Commissioner 
of Internal Revenue in his notice of deficiency (SND-IT- 
mre.) dated February 7, 1951, and as a basis of their pro¬ 
ceeding allege as follows: 

1. The petitioners are individuals residing at No. 101 
Earlston Drive, Washington 16, D. C. The return for the 
period here involved was filed with the Collector for the 
District of Maryland. 

2. The notice of deficiency (a copy of which is attached 
and marked Exhibit A) was mailed to the petitioners on 
February 7,1951. 

3. The deficiency as determined by the Commissioner is 
income tax for the calendar year 1949 in the amount of two 
hundred and two and 14/100 dollars ($202.14) all of which 
is in dispute. 

4. The determination of tax set forth in the said notice 
of deficiency is based upon the following errors: 

3 (a) In determining the taxable income of the peti¬ 
tioners for the year 1949, the Commissioner errone¬ 
ously included a payment of twenty-four hundred dollars 
($2,400.00) made to petitioner, William S. Abernethy, by 
Calvary Baptist Church and Congregation of Washington, 
D. C., as a gratuity. 

5. The facts upon which petitioners rely as the basis of 
this proceeding are as follows: 

(a) In 1941, petitioner, William S. Abernethy, who was 
then sixty-nine years of age and had been pastor of Calvary 
Baptist Church and Congregation of Washington, D. C., 
for twenty years, retired, as he was no longer physically 
able to perform the arduous duties of a pastor for so large 
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a congregation. In 1944, the Church, at a regular meeting, 
passed the following resolution: 

“Resolved, that, in accordance with the recommendation 
of the Board of Trustees of this organization, the treasurer 
of this organization be, and hereby is, authorized and di¬ 
rected to pay to W. S. Abernethy, D.D., Pastor Emeritus 
of this Church, for and during his lifetime, the sum of 
$100.00 per month, in appreciation of his long and faithful 
service to Calvary Baptist Church.” 

On March 12,1947, the Church increased this gratuity to 
two hundred dollars ($200.00) a month, and the amount 
of this gratuity paid to the said William S. Abernethy in 
1949 by the Church is the item of income in dispute. 
4 Wherefore, petitioners pray that the Court may 

hear this proceeding and find: 

(1) That respondent erroneously included in petitioners’ 
taxable income for 1949 the payment of twenty-four hun¬ 
dred dollars ($2,400.00) received from Calvary Baptist 
Church and Congregation of Washington, D. C. 

(2) And grant such other relief as may be proper. 

J. Barrett Carter, 

J. Barrett Carter, 

1101 Denrike Building, 
Washington 5, D. C., 

Counsel for Petitioners. 
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5 Exhibit "A" 

TREASURY DEPARTMENT 
INTERNAL. REVENUE SERVICE 


Baltimore 1, Maryland 
February 7,1951 

Office of 

Internal Revenue Agent in Charge 
Baltimore Division 
104 W. Baltimore St. 

Symbols: SND-IT:mre 


Mr. William S. Abernethy and 

Mrs. Jane R. Abernethy, 

Husband and Wife, 

101 Earlston Drive, 

Washington 16, D. C. 

Dear Mr. and Mrs. Abernethy: 

You are advised that the determination of your income 
tax liability for the taxable year ended December 31, 1949 
discloses a deficiency of $202.14, as shown in the statement 
attached. 

In accordance with the provisions of existing internal 
revenue laws, notice is hereby given of the deficiency or 
deficiencies mentioned. 

Within 90 days (not counting Saturday, Sunday, or a 
legal holiday in the District of Columbia as the 90th day) 
from the date of the mailing of this letter, you may file a 
petition with The Tax Court of the United States, at its 
principal address, Washington 4, D. C., for a redetermina¬ 
tion of the deficiency or deficiencies. 

Should you not desire to file a petition, you are requested 
to execute the enclosed form and forward it to the Internal 
Revenue Agent in Charge, Sixth Floor, 104 W. Baltimore 
St., Baltimore 1, Md. for the attention of SND-IT. The 
signing and filing of this form will expedite the closing of 
your return(s) by permitting an early assessment of the 
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deficiency or deficiencies, and will prevent the accumulation 
of interest, since the interest period terminates 30 days 
after filing the form, or on the date assessment is made, 
whichever is earlier. 

Very truly yours, 

Geo. J. Schoeneman, 
Commissioner , 

By J. C. Wilmee 

Internal Revenue Agent in 
Charge. 

Enclosures: 

Statement 

Form of waiver—870 
MRE/lml 

6 STATEMENT 

William S. Abernethy and Jane R. Abernethy 
Husband and Wife 
101 Earlston Drive 
Washington 16, D. C. 

Tax Liability for the Taxable Year Ended 
December 31,1949 

Income Tax 

Deficiency 

1949 $202.14 

In making this determination of your income tax liability, 
careful consideration has been given to letter dated Sep¬ 
tember 21,1950; to your protest dated October 13,1950 and 
to the statements made at the conference held on December 
20,1950. 
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Taxable Year Ended December 31,1949. 


Adjustments to Net Income 

Net income as disclosed by return $1,212.12 

Unallowable deductions and additional income: 

(a) Income 2,400.00 

(b) Medical expense 12tt00 

Total $3,732.12 

Nontaxable income and additional deductions: 

(c) Contributions 114.42 

Net income adjusted $3,617.70 

Explanation of Adjustments 

(a) Income 


Amount of $2,400.00 paid to you by Calvary Baptist 
Church during 1949 represents taxable income under Sec¬ 
tion 22 of the Internal Revenue Code. 

(b) Medical expense 

(c) Contributions 

Increase in adjusted gross income because of item (a) 
above, reduces medical expense and increases contributions 
as claimed on the return. 

7 William S. Abernethy and 

Jane R. Abernethy Year ended December 31,1949 

Computation of Income Tax 

Net income adjusted $3,617.70 

Less: Exemption (4) X $600.00 2,400.00 


Income subject to tentative tax 


$1,217.70 


Tentative tax 
Tax reduction 


$ 243.54 
41.40 


Balance of income tax liability $ 202.14 

Income tax liability disclosed by return, 

Account No. 8405473 None 


Deficiency of income tax $ 202.14 

• •••••••*• 

8 Filed June 1,1951 

Answer 

Comes now the Commissioner of Internal Revenue, by his 
attorney, Charles Oliphant, Chief Counsel, Bureau of In¬ 
ternal Revenue, and for answer to the petition filed herein, 
admits and denies as follows: 


1, 2 and 3. Admits the allegations contained in para¬ 
graphs numbered 1, 2 and 3 of the petition. 

4(a) Denies that the Commissioner erred as alleged in 
subparagraph (a) of paragraph numbered 4 of the petition. 

5(a) Denies the allegations contained in subparagraph 
(a) of paragraph numbered 5 of the petition. 

6. Denies generally and specifically each and every alle¬ 
gation contained in the petition not hereinbefore expressly 
admitted, qualified or denied. 


Wherefore, it is prayed that petitioners’ appeal be 
denied. 


(Signed) Charles Oliphant 
Charles Oliphant 

JNA 

Chief Counsel 

Bureau of Internal Revenue 
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Findings of Fact and Opinion 

20 T. C. No. 80 

THE TAX COURT OF THE UNITED STATES 

William S'. Abebnethy and Jane R. Abernethy, 

Petitioners, 


v. 

Commissioner of Internal Revenue, Respondent. 
Docket No. 33566. Promulgated June 11, 1953. 

Where the petitioner, a retired minister, fails to produce 
evidence sufficient to prove that certain payments received 
by him from the church and congregation formerly served 
by him were intended as gifts, held, the determination of 
the respondent that the payments were compensation for 
past services is sustained. 

J. Barrett Carter, Esq., for the petitioners. 

J. Nelson Anderson, Esq., for the respondent. 

The respondent determined a deficiency of $202.14 in in¬ 
come tax of the petitioners for the year 1949. The sole 
issue for our consideration is whether the sum of $2,400 re¬ 
ceived by William S. Abernethy in 1949 from Calvary Bap¬ 
tist Church and congregation constitutes taxable income or 
a gift. 

10 Findings of Fact 

The facts were stipulated and are found accordingly. 

The petitioners are individuals residing in Washing¬ 
ton, D. C. The return for the year here involved was 
filed with the collector of internal revenue for the district 
of Maryland. 

On May 4,1941, William S. Abernethy resigned as pastor 
of Calvary Baptist Church and congregation of Washing¬ 
ton, D. C., effective December 31, 1941. He was then 69 
years of age, had served as pastor of the church for 20 
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years, and felt that he was no longer physically able to 
perform the arduous duties of a pastor for so large a con¬ 
gregation, the church at that time having a membership of 
over 3,000. Since his retirement he has performed no of¬ 
ficial duties for the church, and was not expected to do so. 
However, since his retirement and at the invitation of the 
present pastor, he has preached at the church once or twice 
a year as a guest preacher. 

On December 18,1941, the board of trustees of the church 
reported to a meeting of the membership of the church as 
follows: 

This is a special report covering recent action of the 
Board of Trustees with respect to a matter which will be of 
interest to all of Calvary’s people. During recent months 
many individuals have suggested to members of the Board 
that it would seem appropriate for the church to express its 
appreciation to our retiring Pastor in some tangible form. 
This is a subject which has enlisted the serious and prayer¬ 
ful consideration of your trustees. When we contemplate 
the magnificent service rendered by Dr. and Mrs. Abernethy 
we realize how impossible it is to give adequate expression 
to our appreciation. We believe that the sentiment, calling 
for some gift of appreciation to our Pastor and his wife, 
is shared by our people. Acting upon that belief, 
11 your trustees at their regular meeting on Wednes¬ 
day, December 17, 1941, voted unanimously to sug¬ 
gest to you that the church give Dr. and Mrs. Abernethy, as 
a token of its gratitude and appreciation, one-half year’s 
salary ($3650), payable in instalments of $100 per month, 
beginning on January 1, 1942. On behalf of the Board of 
Trustees, I submit this suggestion. 

Respectfully, 

(s) Golden N. Dagger. 

Golden N. Dagger, who signed the report, was then chair¬ 
man of the board of trustees of the church. 
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At the meeting of the members of Calvary Baptist Church 
and congregation, held December 18, 1941, the following 
action was taken, as appears from an excerpt from the 
minutes: 

Mr. Dagger submitted recommendation of the Board of 
Trustees that the Church give Dr. and Mrs. Abernethy, as 
a token of its gratitude and appreciation, one-half year’s 
salary ($3650.00), payable in instalments of $100.00 a month 
beginning January 1,1942. 

On motion of Mr. Carter, which was seconded by Mr. 
Cooke and others, the recommendation of the Board of 
Trustees was unanimously approved. 

The church, at a meeting of its members held on March 
1, 1944, took the following action, as shown by an excerpt 
from the minutes: 

The Chairman of the Board of Trustees, Mr. Mitchell, 
presented a report of the activities of the Board during the 
past quarter, dealing particularly with the splendid condi¬ 
tion of the financial affairs of the Church and advising that 
the Board had approved recommendation that the Church 
continue to pay the sum of $100 monthly to Dr. W. S. Aber¬ 
nethy. The report was accepted for filing. 

Mr. Carter presented the following resolution and moved 
its adoption: 

12 Resolved, That, in accordance with the recommen¬ 
dation of the Board of Trustees of this Organization, 
the treasurer of this Organization be, and hereby is, au¬ 
thorized and directed to pay to Reverend W. S. Abernethy, 
D. D., Pastor Emeritus of this Church, for and during his 
lifetime, the sum of one hundred dollars ($100.00) a month, 
in appreciation of his long and faithful services to Calvary 
Baptist Church. 

The motion was seconded by Mr. Dunkum and the vote 
was unanimous. 

The church continued to pay William S. Abernethy $100 
a month until May 1947, at which time the payments were 
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increased to $200 a month pursuant to action taken at a 
meeting of the members of Calvary Baptist Church and 
congregation held March 12, 1947, as shown by the follow¬ 
ing excerpt from the minutes: 

Mr. Mitchell moved that the retirement fund of $200 a 
month included in the budget for the ensuing year be paid 
to Dr. Abernethy indefinitely, or until other action is taken 
by the Church. The motion was seconded and carried 
unanimously. 

In preparing the church budget for submission to the mem¬ 
bers for approval, the payments to be made to William S. 
Abernethy w’ere carried under the heading “Retirement”. 

The petitioners paid income tax on the aforesaid pay¬ 
ments received from the church until the taxable year 1949. 
The petitioners treated such payments received from the 
church during the taxable year 1949, aggregating $2,400, as 
gifts for income tax purposes. The petitioners omitted the 
total sum of $2,400 from their taxable income and attached 
to the return a statement of their position with respect to 
the amount. 

The payments received by petitioner William S. Aber¬ 
nethy from Calvary Baptist Church and congregation were 
compensation for past services. 

13 Opinion 

Hill, Judge: The only question for our decision is 
whether the $2,400 received by petitioner William S. Aber¬ 
nethy in the taxable year 1949 from Calvary Baptist Church 
and congregation of Washington, D. C. was a gift and 
therefore excludible from gross income under the provi¬ 
sions of section 22 (b)(3) of the Internal Revenue Code or 
w r as within the purview of the terms “salaries, wages, or 
compensation for personal service” and taxable under sec¬ 
tion 22 (a) as determined by the respondent. 

We must examine the facts and circumstances surround¬ 
ing the transaction here involved to determine the true in- 
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tention of the parties with respect to the payments made, 
for if the payments were in fact intended to be a gift, they 
would be tax free. However, if they were intended to be 
compensation for past services, the amounts are taxable as 
ordinary income to the petitioners. Bogardus v. Commis¬ 
sioner, 302 U. S. 34. The evidence before us is meager, 
consisting of a stipulation of facts. From this the follow¬ 
ing information may be gleaned. The petitioner, William 
S. Abernethy, retired from the service of Calvary Baptist 
Church and congregation at the age of 69 years, after serv¬ 
ice to that church and congregation for 20 years. At the 
time of his retirement he w’as no longer physically able to 
perform his duties as pastor of a congregation numbering 
over 3,000. Since his retirement he has performed no of¬ 
ficial duties for the church and has not been expected to do 
so, although he has preached once or twice a year to his 
former congregation as a guest preacher. These facts 
standing alone reveal almost nothing with respect to the 
intention with which the payments here involved 
14 were made. The intent of the parties must, there¬ 
fore, be determined, if possible, from the terms of 
the various resolutions as they appear in the stipulated 
facts. 

On December 18,1941, the board of trustees of the church 
suggested to the congregation “that the church give Dr. 
and Mrs. Abernethy, as a token of its gratitude and appre¬ 
ciation, one-half year’s salary ($3650), payable in instal¬ 
ments of $100 per month, beginning on January 1, 1942.” 
The minutes of the meeting of the members of Calvary 
Baptist Church and congregation of the same date contain 
the following language: 

Mr. Dagger submitted recommendation of the Board of 
Trustees that the Church give Dr. and Mrs. Abernethy, as 
a token of its gratitude and appreciation, one-half year’s 
salary ($3650.00), payable in instalments of $100.00 a month 
beginning January 1,1942. 
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On motion of Mr. Carter, which was seconded by Mr. 
Cooke and others, the recommendation of the Board of 
Trustees was unanimously approved. 

On March 1,1944, as evidenced by the minutes of a meet¬ 
ing of the members of the church, it was resolved that the 
church ‘‘pay to Reverend W. S. Abernethy, D. D., Pastor 
Emeritus of this Church, for and during his lifetime, the 
sum of one hundred dollars ($100.00) a month, in apprecia¬ 
tion of his long and faithful services to Calvary Baptist 
Church.” Thereafter the church continued to pay William 
S. Abernethy $100 a month until May 1947 at which time 
the payments were increased to $200 a month, when at a 
meeting of the members of the church a motion was adopted 
that the retirement fund of $200 a month included in the 
budget for the ensuing year be paid to William S. Aber¬ 
nethy indefinitely, or until other action is taken by the 
church. 

15 The payments with which we are here concerned, 
totaling $2,400 in the year 1949, were made under 
authority of the resolution of March 1,1944, as amended by 
the resolution of March 12, 1947, the effect of the amend¬ 
ment being to increase the monthly payment from $100 to 
$200. It is significant that in preparing the church budget 
for submission to the members of the church for approval 
at the meeting of March 12,1947, the payments to be made 
to William S’. Abernethy were carried under the heading 
“Retirement.” We think it inescapable from the facts sub¬ 
mitted that the payments by the church to petitioner 
William S. Abernethy were in consideration of his long and 
faithful pastoral services. These facts are consistent with 
the position taken by the respondent. 

Certainly the petitioners have failed to overcome the pre¬ 
sumption of correctness of respondent’s determination 
herein. Therefore, we are impelled to sustain the respond¬ 
ent and hold the payments here involved to be compensa¬ 
tion to William S. Abernethy within the meaning of section 
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22 (a) of the Code and that accordingly they constitute tax¬ 
able income. 

The petitioners cite the authority of Schall v. Commis¬ 
sioner, 174 F. 2d S93, reversing 11 T. C. 111. Suffice it to 
say that there is a distinguishing difference between the 
facts of that case and those in the instant case and further¬ 
more we are not convinced that our holding in the Schall 
case was wrong notwithstanding the reversal thereof by the 
Circuit Court. In any event the evidence before us 

16 is not such that we can say that the payments here in 
question w-ere not intended as a return of value made 

because of an intention to repay that which was justly due, 
nor can we say that the payments were bestowed only be¬ 
cause of personal affection or regard or pity, or from gen¬ 
eral motives of philanthropy or charity. 

Decision will be entered for the respondent. 

17 Decision 

Pursuant to the determination of the Court, as set forth 
in its Findings of Fact and Opinion, promulgated June 11, 
1953, it is 

Ordered and Decided: That there is a deficiency in in¬ 
come tax of $202.14 for the year 1949. 

Entered June 11, 1953. 

*••••••••• 

18 Filed At Hearing, Washington, D. C., Oct. 27, 1952 

Stipulation of Facts 

It is hereby stipulated and agreed by and between the 
parties hereto, by their respective undersigned attorneys, 
that the following facts be taken as true without prejudice 
to the right of either party to introduce other evidence not 
inconsistent herewith: 

1. On May 4,1941, William S .Abernethy, one of the peti¬ 
tioners herein, resigned as pastor of Calvary Baptist 
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Church and Congregation, of Washington, D. C., effective 
December 31, 1941. He was then sixty-nine years of age, 
had served as pastor of said church for twenty years, and 
felt that he was no longer physically able to perform the 
arduous duties of a pastor for so large a congregation, said 
church at that time having a membership of over three 
thousand. Since his retirement he has performed no offi¬ 
cial duties for said church, and was not expected to do so. 
However, since his retirement and at the invitation of the 
present pastor, he has preached at said church once or 
twice a year as a guest preacher. 

19 2. On December 18,1941, the Board of Trustees of 

said church reported to a meeting of the member¬ 
ship of said church, as follows: 

“This is a special report covering recent action of the 
Board of Trustees with respect to a matter which will be of 
interest to all of Calvary’s people. During recent months 
many individuals have suggested to members of the Board 
that it would seem appropriate for the church to express 
its appreciation to our retiring pastor in some tangible 
form. This is a subject which has enlisted the serious and 
prayerful consideration of your trustees. When we con¬ 
template the magnificent service rendered by Dr. and Mrs. 
Abernethv we realize how impossible it is to give adequate 
expression to our appreciation. We believe that the senti¬ 
ment, calling for some gift of appreciation to our Pastor 
and his wife, is shared by our people. Acting upon that be¬ 
lief, your trustees at their regular meeting on Wednesday, 
December 17,1941, voted unanimously to suggest to you that 
the church give Dr. and Mrs. Abernethy, as a token of its 
gratitude and appreciation, one-half year’s salary ($3650), 
payable in installments of $100 per month, beginning on 
January 1, 1942. On behalf of the Board of Trustees, I 
submit this suggestion. 

Bespectfully, 

(s) Golden N. Dagger.” 
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Golden N. Dagger, who signed the report, was then Chair¬ 
man of the Board of Trustees of said church. 

3. At the aforesaid meeting of the members of Calvary 
Baptist Church and Congregation, held December 18, 1941, 
the following action was taken, as appears from the follow¬ 
ing excerpt from the minutes of said meeting: 

“Mr. Dagger submitted recommendation of the Board of 
Trustees that the Church give Dr. and Mrs. Abernethv, as 
a token of its gratitude and appreciation, one-half year’s 
salary ($3650.00), payable in installments of $100.00 a 
month beginning January 1, 1942. 

“On motion of Mr. Carter, which was seconded by Mr. 
Cooke and others, the recommendation of the Board of 
Trustees w~as unanimously approved.” 

20 4. The said church, at a meeting of its members 

held on March 1, 1944, took the following action, as 
shown by the following excerpt from the minutes of said 
meeting: 

“The Chairman of the Board of Trustees, Mr. Mitchell, 
presented a report of the activities of the Board during 
the past quarter, dealing particularly with the splendid con¬ 
dition of the financial affairs of the Church and advising 
that the Board had approved recommendation that the 
Church continue to pay the sum of $100 monthly to Dr. 
W. S. Abernethy. The report was accepted for filing. 

“Mr. Carter presented the following resolution and 
moved its adoption: 

“Resolved, That, in accordance with the recommendation 
of the Board of Trustees of this Organization, the treas¬ 
urer of this Organization be, and hereby is, authorized and 
directed to pay to Reverend W. S. Abernethy, D. D., Pastor 
Emeritus of this Church, for and during his lifetime, the 
sum of one hundred dollars ($100.00) a month, in apprecia- 
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tion of his long and faithful services to Calvary Baptist 
Church. 

“The motion was seconded by Mr. Dunkum and the vote 
was unanimous.” 

5. The church continued to pay Dr. Abemethy $100.00 a 

month until the month of May, 1947, at which time 
21 the payments were increased to $200.00 a month pur¬ 
suant to action taken at a meeting of the members of 
Calvary Baptist Church and Congregation held March 12, 
1947, as shown by the following excerpt from the minutes 
of said meeting: 

“Mr. Mitchell moved that the retirement fund of $200 a 
month included in the budget for the ensuing year be paid 
to Dr. Abernethy indefinitely, or until other action is taken 
by the Church. The motion was seconded and carried 
unanimously/’ 

In preparing the church budget for submission to the mem¬ 
bers for approval, the payments to be made to Dr. Aber¬ 
nethy were carried under the heading “Retirement”. 

6. The petitioners paid income tax on the aforesaid pay¬ 
ments received from said church until the taxable year 
1949. The petitioners treated such payments received from 
said church during the taxable year 1949, aggregating 
$2400.00, as gifts for income tax purposes. In their Federal 
income tax return for said taxable year 1949, the petition¬ 
ers omitted said total sum of $2400.00 from taxable income, 
attaching to said return a disclosure thereof. A photostatic 
copy of said return, with attachments, marked “Exhibit 
1-A”, is attached hereto and made a part hereof. The re¬ 
spondent determined that said total amount of $2400.00 
paid by said church during the year 1949 represented tax¬ 
able income as shown in the statutory notice of deficiency 
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dated February 7,1951, a true copy of which is attached to 
the petition filed herein and is made a part hereof. 

J. Barrett Carter 
J. Barrett Carter 
Counsel for Petitioner 

Charles W. Davis 
Charles W. Davis 
Chief Counsel 

Bureau of Internal Revenue 
Counsel for Respondent 
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26 Statement of William S. Abernethy re Non-taxable 

Income 

During 19491 received from Calvary Baptist Church and 
Congregation a gratuity of $2,400.00. 

On October 26, 1949, the taxpayers filed claims for re¬ 
fund of the taxes which had been paid on a similar gratuity 
for the years 1946, 1947, and 1948. These claims have not 
yet been acted on. 

Attached hereto and made a part hereof is a copy of a 
statement filed with the said claims. The same statement 
applies to the $2,400.00 received by me from the Church in 
1949, and our contention is that in view of the decision re¬ 
ferred to in the attached statement the above amount is not 
taxable and is not included in our return for 1949. 

William S. Abernethy 

27 Statement of William S. Abernethy 

In 1941 I resigned as Pastor of Calvary Baptist Church 
and Congregation, of Washington, D. C., effective Decem¬ 
ber 31, 1941. At that time the Church voted me a gratuity 
of $3,600.00, payable in monthly installments of $100.00 
each over a period of three years. 

A request was made by the vice-chairman of the Board 
of Trustees of the Church to the Commissioner of Internal 
Revenue for a ruling as to whether such gratuity was sub¬ 
ject to tax to be withheld by the Church, and on January 
11, 1943, the Deputy Commissioner replied (Symbol IT: 
P:T:2—C:1-GWD) that the payment was subject to tax. 

In 1944 the Church, at a regular meeting, passed the 
following resolution: 

“Resolved, that, in accordance with the recommendation 
of the Board of Trustees of this organization, the treasurer 
of this organization be, and hereby is, authorized and di¬ 
rected to pay to W. S. Abernethy, D. C., Pastor Emeritus of 
this Church, for and during his lifetime, the sum of $100.00 
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per month, in appreciation of his long and faithful services 
to Calvary Baptist Church.” 

On March 12, 1947, the amount to be paid to me by the 
Church was increased at a Church meeting to $200.00 a 
month. 

We have included the payments made to me by Calvary 
Baptist Church and Congregation in our income tax returns 
as part of our taxable income, because of the ruling of the 
Deputy Commissioner above referred to. We are now 
making claim for a refund of so much of the tax paid by 
us on the amount received by me from Calvary Baptist 
Church as is not barred by statute of limitations, and base 
our claim on the decision of the United States Court of Ap¬ 
peals, Fifth Circuit, in Scholl et al. v. Commissioner of In¬ 
ternal Revenue , 174 Fed. (2nd) 893, decided June 3, 1949. 
The facts in that case are substantially identical with the 
facts in my case, and in that case the Court reversed the 
Tax Court, which had held that the payments were taxable. 

When I retired from the pastorate of Calvary Baptist 
Church and Congregation, I was sixty-nine years of age, 
and had served the Church for twenty years and felt that I 
was not longer physically able to perform the arduous du¬ 
ties of a pastor for so large a congregation, and since my 
retirement I have performed no services for that Church 
and was not expected to do so, and the action of the Church 
was purely voluntary and the payments to me were gratu¬ 
itous. 

Wm. S. Abernethy 
30 Filed September 2,1953 

Stipulation of Venue 

The Petitioners and the Respondent in the above-entitled 
case, by their respective attorneys, hereby stipulate, in ac¬ 
cordance with the provisions of Section 1141 (b)(2) of the 
Internal Revenue Code, that the decision of the Tax Court 
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of the United States in the above-entitled case may be re¬ 
viewed by the United States Court of Appeals for the Dis¬ 
trict of Columbia. 

J. Baeeett Carter, 

J. Barrett Carter, 

Attorney for Petitioners . 

H. Brian Holland, 

H. Brian Holland, 

Assistant Attorney General, 
Attorney for Respondent . 

July 21, 1953. 

• ••••••••• 

31 Filed September 2, 1953 

Docket No. 33566 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

William S. Abernethy and Jane R. Abernethy, Peti¬ 
tioners on Review, 


v. 

Commissioner of Internal Revenue, Respondent on 

Review 

To the Honorable Judges of the United States Court of 
Appeals for the District of Columbia Circuit: 

Petition for Review 

L 

The petitioners on review hereby petition the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit to review the decision entered by the Tax Court of the 
United States on June 11,1953, that there is a deficiency in 
income tax of $202.14 due by the petitioners on review for 
the year 1949. 
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II. 

Jurisdiction 

This petition for review is filed pursuant to the pro¬ 
visions of Sections 1141 and 1142 of the Internal Revenue 
Code. 

The petitioners on review are citizens of the United 
States and residents of Montgomery County, Maryland, and 
filed their joint individual income tax return for the year 
1949 with the Collector of Internal Revenue for the District 
of Maryland. Pursuant to the provisions of Section 1141- 
(b)(2) of the Internal Revenue Code, it has been agreed 
and stipulated by the parties herein that the aforesaid de¬ 
cision of the Tax Court of the United States may be re¬ 
viewed by the United States Court of Appeals for the Dis¬ 
trict of Columbia Circuit. 

in. 

Nature of Controversy 

On May 4, 1941, William S. Abernethy, one of the peti¬ 
tioners herein on review, resigned as pastor of Calvary 
Baptist Church and Congregation of Washington, D. C., 
effective December 31, 1941. In 1949 the said Calvary Bap¬ 
tist Church and Congregation made voluntary contribu¬ 
tions or gifts to the said William S. Abernethy totalling 
$2,400.00, which the petitioners on review treated as a gift 
and not taxable, relying on the decision of Schall vs. Com¬ 
missioner of Internal Revenue , 174 Fed. (2d) 893. The 
Commissioner determined that the amount received by the 
taxpayer constituted taxable income under Section 22-(a) 
of the Internal Revenue Code, and the Tax Court’s de¬ 
cision, dated June 11, 1953, sustained the contention of the 
Commissioner and held that there was a deficiency of 
$202.14 in income tax due by the petitioners on review for 
the year 1949. 
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IV. 

The petitioners, being aggrieved by the findings of fact 
and conclusions of law contained in the finding and opinion 
of the Tax Court and by its decision entered pursuant 
thereto, desires to obtain a review thereof by the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit. 

J. Barrett Carter, 

J. Barrett Carter, 

1101 Denrike Building, 

Washington 5, D. C., 

Attorney for Petitioners on 
Review. 
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STATEMENT OF QUESTION PRESENTED 

In the opinion of the respondent the question is whether 
certain retirement payments of $200 per month, received by 
the taxpayers (a retired minister and his wife) from his 
church during the taxable year 1949, were excludible from 
the taxpayers’ gross income as gifts under Section 22(b) (3) 
of the Internal Revenue Code or were taxable under Sec¬ 
tion 22(a) of the Code and Section 29.22(a)-2 of Treasury 
Regulations 111 as compensation for personal services. 
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IN THE 


fUniteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,977 

William S. Abernethy and Jane R. Abernethy, 

PETITIONERS 


V. 

Commissioner of Internal Revenue, respondent 


ON PETITION FOR REVIEW OF THE DECISION OF THE TAX 
COURT OF THE UNITED STATES 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 

The opinion of the Tax Court (R. 8-14) 1 is reported at 20 
T. C. No. 80. 

JURISDICTION 

This appeal involves income taxes for 1949. It is taken 
from the decision of the Tax Court entered June 11, 1953. 
(R. 14.) The petition for review was filed September 2, 
1953 (R. 25-27), pursuant to the provisions of Section 
1141(a) of the Internal Revenue Code as amended by Sec¬ 
tion 36 of the Act of June 25,1948. 


1 The record references herein are to the Appendix to the tax¬ 
payers’ brief unless otherwise indicated. 


( 1 ) 
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STATUTE AND REGULATION INVOLVED 

Internal Revenue Code: 

Sec. 22. Gross Income. 

(a) General Definition. —“Gross income’’ includes 
gains, profits, and income derived from salaries, wages, 
or compensation for personal service of whatever kind 
and in whatever form paid • * *. 

(b) Exclusions from Gross Income. —The following 
items shall not be included in gross income and shall 
be exempt from taxation under this chapter: 

(3) [As amended by Section 111(a) of the Reve¬ 
nue Act of 1942, c. 619, 56 Stat. 798] Gifts, bequests, 
devises, and inheritances. —The value of property ac¬ 
quired bv gift, bequest, devise, or inheritance. * * * 

• •••### 

(26 U. S. C. 1946 ed., Sec. 22.) 

Treasury Regulations 111, promulgated under the In¬ 
ternal Revenue Code: 

Sec. 29.22(a)-l. What included in gross income. — 
Gross income includes in general compensation for per¬ 
sonal and professional services, * # *, and income 

derived from any source whatever, unless exempt from 
tax by law. (See sections 22(b) and 116.) * • * 

• •**•** 

Sec. 29.22(a)-2.— Compensation for personal seri'- 
ices. —Commissions paid salesmen, compensation for 
services on the basis of a percentage of profits, com¬ 
missions on insurance premiums, tips, pay of persons 
in the military or naval forces of the United States, 
retired pay of Federal and other officers, and pensions 
or retiring allowances paid by the United States (unless 
expressly exempt) or by private persons are income to 
the recipients; as are also marriage fees, baptismal 
offerings, sums paid for saying masses for the dead, 
and other contributions received by a clergyman, 
evangelist, or religious worker for services rendered. 
However, so-called pensions awarded by one to whom 
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no services have been rendered are mere gifts or gratui¬ 
ties and are not taxable. • • • 

• •••••• 


STATEMENT 

The facts were stipulated and found by the Tax Court as 
follows (R. 8): 

The taxpayers are individuals residing in Washington, 
D. C. The return for the vear here involved was filed with 

w 

the Collector of Internal Revenue for the district of Mary¬ 
land. (R. 8.) 

On May 4,1941, William S. Abernethv resigned as pastor 
of Calvary Baptist Church and congregation of Washing¬ 
ton, D. C., effective December 31, 1941. He was then 69 
years of age, had served as pastor of the church for 20 
years, and felt that he was no longer physically able to per¬ 
form the arduous duties of a pastor for so large a congre¬ 
gation, the church at that time having a membership of over 
3,000. Since his retirement he has performed no official 
duties for the church, and was not expected to do so. How¬ 
ever, since his retirement and at the invitation of the pres¬ 
ent pastor, he has preached at the church once or twice a 
year as a guest preacher. (R. 8-9.) 

On December 18,1941, the board of trustees of the church 
reported to a meeting of the membership of the church as 
follows (R. 9): 

This is a special report covering recent action of the 
Board of Trustees with respect to a matter which will be 
of interest to all of Calvary’s people. During recent 
months many individuals have suggested to members 
of the Board that it would seem appropriate for the 
church to express its appreciation to our retiring Pas¬ 
tor in some tangible form. This is a subject which has 
enlisted the serious and prayerful consideration of vour 
trustees. When we contemplate the magnificent service 
rendered by Dr. and Mrs. Abernethv we realize how im¬ 
possible it is to give adequate expression to our ap¬ 
preciation. We believe that the sentiment, calling for 
some gift of appreciation to our Pastor and his wife, is 
shared by our people. Acting upon that belief, your 
trustees at their regular meeting on Wednesday, De- 
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cember 17, 1941, voted unanimously to suggest to you 
that the church give Dr. and Mrs. Abernethv, as a token 
of its gratitude and appreciation, one-half year’s salary 
($3650), payable in instalments of $100 per month, be¬ 
ginning on January 1,1942. On behalf of the Board of 
Trustees, I submit this suggestion. 

Respectfully, 

(S.) Golden N. Dagger. 

Golden N. Dagger, who signed the report, was then chair¬ 
man of the board of trustees of the church. (R. 9.) 

At the meeting of the members of Calvary Baptist Church 
and congregation, held December 18,1941, the following ac¬ 
tion was taken, as appears from an excerpt from the min¬ 
utes (R. 10): 

Mr. Dagger submitted recommendation of the Board 
of Trustees that the Church give Dr. and Mrs. Aber- 
nethv, as a token of its gratitude and appreciation, one- 
half year’s salary ($3650.00), payable in instalments 
of $100.00 a month beginning January 1, 1942. 

On motion of Mr. Carter, which was seconded bv Mr. 
Cooke and others, the recommendation of the Board of 
Trustees was unanimously approved. 

The church, at a meeting of its members held on March 1, 
1944, took the following action, as shown by an excerpt from 
the minutes (R. 10): 

The Chairman of the Board of Trustees, Mr. Mit¬ 
chell, presented a report of the activities of the Board 
during the past quarter, dealing particularly with the 
splendid condition of the financial affairs of the Church 
and advising that the Board had approved recommen¬ 
dation that the Church continue to pay the sum of $100 
monthly to Dr. W. S. Abernethv. The report was ac¬ 
cepted for filing. 

Mr. Carter presented the following resolution and 
moved its adoption: 

Resolved, That, in accordance with the recommenda¬ 
tion of the Board of Trustees of this Organization, the 
treasurer of this Organization bo, and hereby is, au¬ 
thorized and directed to pay to Reverend W. S. Aber- 
nethv, D. D., Pastor Emeritus of this Church, for and 
during his lifetime, the sum of one hundred dollars 
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t ($100.00) a month, in appreciation of his long and faith¬ 

ful services to Calvary Baptist Church. 

* The motion was seconded by Mr. Dunkum and the 

, vote was unanimous. 

The church continued to pay William S. Abernethy $100 
4 a month until May 1947, at which time the payments were 

increased to $200 a month pursuant to action taken at a 
meeting of the members of Calvary Baptist Church and 
k congregation held March 12, 1947 (R. 10-11), as shown by 

the following excerpt from the minutes (R. 11): 

» Mr. Mitchell moved that the retirement fund of $200 

a month included in the budget for the ensuing year 
k be paid to Dr. Abernethy indefinitely, or until other 

action is taken by the Church. The motion was sec- 
y onded and carried unanimously. 

In preparing the church budget for submission to the 
members for approval, the payments to be made to Wil- 

► liam S. Abernethy were carried under the heading “Re¬ 
tirement/ J (R. 11.) 

The taxpayers paid income tax on the payments received 
from the church until the taxable year 1949. The taxpay¬ 
ers treated such payments received from the church during 

► the taxable year 1949, aggregating $2,400, as gifts for in¬ 
come tax purposes. The taxpayers omitted the total sum 
of $2,400 from their taxable income and attached to the 

► return a statement of their position with respect to the 
amount. (R. 11.) 

The Tax Court further found that the payments received 
by taxpayer William S. Abernethy from Calvary Baptist 

* Church and congregation were compensation for past serv¬ 
ices. (R. 11.) The Tax Court entered its decision (R. 14) 
for the Commissioner and this appeal resulted (R. 25-27). 

SUMMARY OF ARGUMENT 

Section 22(a) of the Internal Revenue Code provides that 

* gross income includes compensation for personal services 

, of whatever kind and in whatever form paid. Section 29.22 

(a)-2 of Treasury Regulations 111 specifically provides that 



6 


pensions or retiring allowances are income to the recipients. 
Whether payments such as those here involved constitute 
compensation for services or gifts depends upon the inten¬ 
tion of the parties, particularly the intention of the payor, 
as disclosed by the facts and circumstances of each case. 
That the subject payments were motivated by the services 
previously rendered by the taxpayer (so determined by the 
Tax Court) can be seen from the use on various occasions, 
by the board of trustees or the congregation, of the words: 
“token of its gratitude and appreciation”, “the magnificent 
service rendered,” and “in appreciation of his long and 
faithful services.” Also, the church budget carried the 
sums under the heading “Retirement” and the first 
amounts paid were couched in terms of the taxpayer’s an¬ 
nual salary. Furthermore, for seven years, the taxpayer 
considered the $200 monthly payments to be taxable pension 
payments, motivated by his past services to his congrega¬ 
tion. The Tax Court properly found that the taxpayer had 
failed to overcome the presumption of correctness of the 
Commissioner’s determination that the sums were com¬ 
pensation for past services rendered. 

ARGUMENT 

The Tax Court Correctly Determined That Certain Payments 

Received by the Taxpayer in 1949 Were Taxable as Compen¬ 
sation for Personal Services 

The issue in this case is simply whether certain amounts 
received by Reverend William S. Abernethy after his retire¬ 
ment constituted gifts under Section 22(b) (3) of the Internal 
Revenue Code, supra, or compensation for services under 
Section 22(a) of the Internal Revenue Code, supra. It is 
our position that the Tax Court correctly held that the pay¬ 
ments here involved were taxable compensation within the 
meaning of Section 22(a) of the Code. 

Section 22(a) provides that gross income includes com¬ 
pensation for personal services of whatever kind and in 
whatever form paid. The Supreme Court has construed 
this section of the statute as being broad enough to include 
any income or financial benefit, whatever the form or mode 


7 


by which it is effected. Commissioner v. Smith, 324 U. S. 
177,181, rehearing denied, 324 U. S. 695; Old Colony Tr. Co. 
v. Commissioner, 279 U. S. 716, 729. 

Section 29.22(a)-2 of Treasury Regulations 111, supra, 
provides in part that pensions or retiring allowances are 
income to the recipients. A similar provision has been in 
the Regulations for over 30 years. 2 Since Section 22(a) has 
been reenacted without material change during the period 
in which the Regulations have been in existence, the Regu¬ 
lations now have the force and effect of law. Coast Carton 
Co. v. Commissioner, 149 F. 2d 739, 741 (C. A. 9th); Hooker 
v. Hoey, 27 F. Supp. 489, 490 (S. D. N. Y.), affirmed per 
curiam, 107 F. 2d 1016 (C. A. 2d). Furthermore, the rul¬ 
ings of the Internal Revenue Service have long stated that 
pensions should be treated as compensation for past serv¬ 
ices, with the entire amount received being taxable to the 
recipient. G. C. M. 14593, XIV-1 Cum. Bull. 50 (1935). 
Even though the pension might be granted after the serv¬ 
ices have been rendered, the payments received are con¬ 
sidered additional compensation for past services. 3 L. O. 
1040, 3 Cum. Bull. 120 (1920). Even though clergymen 
might be more deserving of tax relief than most taxpayers, 
their pensions have traditionally been taxable in the same 
fashion as any one else’s. I. T. 1157, 1-1 Cum. Bull. 69 
(1922). 

2 Article 32 of Treasury Regulations 45 (1920 ed.), promulgated 
under the Revenue Act of 1918, of Treasury Regulations 62 (1922 
ed.), promulgated under the Revenue Act of 1921, of Treasury 
Regulations 65, promulgated under the Revenue Act of 1924, and 
of Treasury Regulations 69, promulgated under the Revenue Act of 
1926; Article 52 of Treasury Regulations 74, promulgated under the 
Revenue Act of 1928, and of Treasury Regulations 77, promulgated 
under the Revenue Act of 1932; Article 22 (a)-2 of Treasury Regu¬ 
lations 86, promulgated under the Revenue Act of 1934. of Treasury 
Regulations 94, promulgated under the Revenue Act of 1936, and of 
Treasury Regulations 101, promulgated under the Revenue Act of 
1938; and Section 19.22 (a)-2 of Treasury Regulations 103, promul¬ 
gated under the Internal Revenue Code. 

3 Payments to widows and estates are also taxable where services 
(on which the payments are based) have been rendered to the 
payor. Vamedoe v. Allen , 158 F. 2d 467, 46S (C.A. 5th), certiorari 
denied, 330 U.S. 821; Bausch's Estate v. Commissioner, 186 F. 2d 
313 (C.A. 2d); I.T. 4027, 1950-2 Cum. Bull. 9. 
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The Internal Revenue Code recognizes past consideration 
as a valid exchange for present compensation. It does not 
matter that payments for services are entirely voluntary 
and legally unenforceable. Nor does it matter that a former 
employer has nothing but a clearer conscience to gain from 
the payment of adequate compensation for past services. 
It suffices that those services motivated the payments. Old 
Colony Tr. Co. v. Commissioner, supra, pp. 729-730; Car- 
raganv. Commissioner, 197 F. 2d 246, 24S (C. A. 2d); Levey 
v. Helvering, 68 F. 2d 401, 62 App. D. C. 354; Bass v. Ilaiv- 
ley, 62 F. 2d 721 (C. A. 5th). Moreover, there is a presump¬ 
tion that amounts paid by an employer to an employee are 
paid as compensation for services rendered and not out of 
altruism. Carragan v. Commissioner, supra, p. 249; Smith 
v. Manning, 1S9 F. 2d 345, 348 (C. A. 3d); Poor man v. Com¬ 
missioner, 131 F. 2d 946 (C. A. 9th); Willkie v. Commis¬ 
sioner, 127 F. 2d 953 (C. A. 6th), certiorari denied, 317 
U. S. 659. 

Determination of the question here involved, i. e. whether 
the payments were compensation or gifts, depends upon 
the intention of the parties as determined from all of the 
surrounding facts and circumstances ( Bogardus v. Com¬ 
missioner, 302 U. S. 34, 43-44; Commissioner v. Jacobson, 
336 U. S. 28, 50-51; Smith v. Manning, supra, p. 348; Grace 
v. Commissioner, decided June 27, 1947 (1947 P-H T. C. 
Memorandum Decisions, par. 47,173) affirmed per curiam, 
166 F. 2d 1022 (C. A. 2)), and the intention of the pavor is 
particularly important (Willkie v. Commissioner, supra). 
The Tax Court found that the payments received by the 
taxpayer from the Calvary Baptist Church were compensa¬ 
tion for services, being “in consideration of his long and 
faithful pastoral services.” (R. 11, 13) Hence, they could 
not be gifts. This finding of the Tax Court if supported by 
substantial evidence will not be disturbed. (United States 
v. Gypsum Co., 333 U. S. 364, 394-395; Section 1141(a), In¬ 
ternal Revenue Code. 

That the congregation intended the payment of compen¬ 
sation for past services can readily be seen from the use, 
both by the board of trustees and the congregation, of the 
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words “token of its gratitude and appreciation” (R. 9, 10, 
12.) i. e., gratitude and appreciation for past services. The 
board of trustees spoke of “the magnificent service ren¬ 
dered” (italics supplied) (R. 15) and on the minutes of the 
meeting of the members of the church for March 1, 1944, 
can be found the phrase “in appreciation of his long and 
faithful services” (italics supplied) (R. 10, 13, 16-17). 
Words such as “in recognition of the very efficient manner” 
in which a company’s affairs had been handled by a particu¬ 
lar taxpayer and “in appreciation of services rendered” 
have been held by the courts to be evidence in support of 
holdings that payments were taxable as additional compen¬ 
sation for past services rendered. Nickelsburg v. Commis¬ 
sioner,, 154 F. 2d 70 (C. A. 2d); Willkie v. Commissioner, 
supra. Furthermore, here the congregation carried the 
payments under the heading “Retirement” on the church 
budget and at the May, 1947, meeting the payments were 
referred to as “the retirement fund.” (R. 11, 13, 17.) 
Initially, the first payments paid at the time of retirement 
were measured in terms of the annual salary previously 
received by the taxpayer (i.e. “one-half year’s salary”). 
(R. 10, 12, 16.) Use of a taxpayer’s annual salary as a 
measuring rod has been held to be evidence of an employer’s 
intent to pay compensation for past services. Bausch’s 
Estate v. Commissioner, 186 F. 2d 313 (C. A. 2d); Poorman 
v. Commissioner, supra, p. 949; Willkie v. Commissioner, 
supra. 

It is significant that on his income tax returns for the 
years prior to the instant taxable year 1949, the taxpayer 
treated payments such as those in question as taxable in¬ 
come and paid tax thereon. Logically, if the payments 
had not been intended as a pension or retirement allowance 
for past services rendered, the point would have been seri¬ 
ously raised in 1942, the year first following the taxpayer’s 
retirement. Smith v. Manning, supra, p. 348. Also, there 
has been no showing that it was not the established custom 
of the Calvary Baptist Church or its superior governing 
body to provide pensions or retirement allowances to all 
its aged ministers. If there was such a custom, certainly 



Reverend Abernethy was cognizant of it and was relying 
upon it, so that such payments would definitely be part of 
his employment contract. Indubitably, a retirement allow¬ 
ance received under such circumstances could not be labeled 
a “gift.” 

This case is clearly distinguishable on the facts from 
Bogardus v. Commissioner, supra, and Schall v. Commis¬ 
sioner, 174 F. 2d S93 (C. A. 5th), upon which taxpayer 
relies. 4 In the Bogardus case the persons to whom the 
payments were made never were employees of the payor. 
In the Schall case, the Court of Appeals thought that in the 
circumstances the payments were not intended as compensa¬ 
tion for services or a return of value, but bestowed only be¬ 
cause of personal affection or regard or pity, or from 
general motives of philanthropy or charity. 5 6 Moreover, 
it is at least doubtful whether the Court of Appeals should 
have reversed the Tax Court in the Schall case which had 
held that the payments were taxable. Schall v. Commis¬ 
sioner, 11 T. C. 111.® 

4 Taxpayer also mentions Blair v. Rosseter, 33 F. 2d 286, which 
was decided by the Ninth Circuit on June 17, 1929, holding that a 
single $50,000 payment by a corporation to its former president 
was a gift, apparently on the assumption that a corporation could 
not pay additional compensation, taxable under the statute, to a 
former officer for services for which he had already been fully com¬ 
pensated (Pp. 286-287). However, in Old Colony Tr. Co. v. Com¬ 
missioner, 279 U.S. 716, 730, decided June 3, 1929, the Supreme 
Court said that “payment for sendees, even though entirely volun¬ 
tary, was nevertheless compensation within the statute” and cited 
Noel v. Parrott, 15 F. 2d 669 (C.A. 4th), certiorari denied, 273 U.S. 
754, with approval. Blair was handed down so close upon the heels 
of Old Colony that it is conceivable that the Ninth Circuit did not 
have the latter decision before it. In any case, Old Colony was not 
cited nor discussed, although an attempt was made to distinguish 
Noel v. Parrott. 

5 Note that here, since his retirement the taxpayer has preached 
once or twice a year. Thus it could be argued that the taxpayer is 
rendering present services in return for his retirement allowance. 
This was not possible in Schall, because the taxpayer had moved 
permanently from Pennsylvania to Florida for his health. 

6 Note that the Tax Court is not persuaded by the reasoning of 
the Fifth Circuit in Schall. (R. 14.) Furthermore, the Tax Court 
continued to disagree with the Schall case when it found for the 


In Dewling v. United States, 101 F. Supp. 892 (C. Cls.), a 
divided court held that annuities given under the Act of 
May 29, 1944 c. 214, 58 Stat. 257, to certain employees en¬ 
gaged in the construction of the Panama Canal were not 
taxable as gratuities. Nevertheless, the majority was aware 
that retirement allowances, given in recognition of past 
services, are taxable under the Code, for it said (p. 893): 

If the gratuities had been paid in the year the services 
were rendered, or shortly thereafter, a different ques¬ 
tion would probably be presented; but thirty years 
intervened before the Act of May 29,1944, was passed. 

The test as to taxability, as stated in Nickelsburg v. Com¬ 
missioner, supra, p. 71, is whether what was added to the 
employee’s regular compensation was by way of more com¬ 
pensation for a deserving employee or merely to satisfy the 
employer’s desire to become a benefactor. Thomas v. Com¬ 
missioner, 135 F. 2d 378, 379 (C. A. 5th). Here the pay¬ 
ments in question were made to Reverend Abernethy fol¬ 
lowing severance of long, steady employment and the Tax 
Court’s determination (R. 11, 13) that they were compensa¬ 
tion for long and faithful pastoral services is clearly sound 
and should not be disturbed. In any event, as the Tax Court 
pointed out (R. 13), the taxpayer failed to overcome the 
presumption of correctness of the Commissioner’s deter¬ 
mination. Finally, the lower court was unable, in view of 
the evidence, to say (R. 14) that the payments in question 
were not intended as a return of value made because of an 
intention to repay that which was justly due, nor could the 

Commissioner in Mutch v. Commissioner, decided June 23, 1953 
(1953 P-H T.C. Memorandum Decisions, par. 53,217), pending on 
appeal in the Third Circuit. Compare unreported decision of the 
United States District Court for the Eastern District of Michigan in 
Kavanagh v. Hershman, decided June 29, 1953, now pending on the 
Government’s appeal in the Sixth Circuit, in which it was held that 
$5,000 only of an annual $7,500 pension paid to a retired Rabbi was 
taxable. Citing Bogardus and Schall , the court held the remaining 
$2,500 to be a gift because it had not been specified prior to tax¬ 
payer’s retirement. The facts showed the smaller amount to be a 
sort of cost of living increase because the congregation thought the 
original $5,000 inadequate. 
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court say that the payments were bestowed only because of 
personal affection or regard or pity, or from general mo¬ 
tives of philanthropy or charity. 


CONCLUSION 


The decision of the Tax Court is correct and should be 
affirmed. 

Respectfully submitted, 

H. Brian Holland, 

Assistant Attorney General; 

Ellis N. Slack, 

Robert N. Anderson, 

Robert B. Ross, 

Special Assistants to the 
Attorney General. 


November, 1953. 
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